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CARPENTER, J.



The Court, in an opinion issued on September 28, 2004, granted the State of
Delaware’s Motion to Dismiss in the above-captioned matter. This has left
outstanding Landmark Engineering’ s two summary judgment motions to which the
Court requested additional submissionsrelating to theinterplay betweentheoversight
provided by Delaware Department of Transportation (DelDOT) and Landmark’s
independent responsibility for theredesign of theM ount L ebanon Road and Rockland
Road intersection. After further consideraion, the Court finds that factual disputes
remain which must be decided by a jury and therefore summary judgment is
inappropriate.*

Landmark initialy filed its Motion for Summary Judgment on November 6,
2002. However, at the request of the parties, the Court stayed consideraion of the
motion to allow additional discovery to occur. In 2004, a Revised Motion for
Summary Judgment wasfiled by Landmark whichwasfollowed by briefing and oral
argument.

In the first motion, Landmark argued that based on principles of landlord
liability, it did not owe aduty to PlaintiffsasLandmark did not have “actual control”

of the property inquestion. Inresponse, Syvy counteredthat i ssuesof “active” versus

! The facts summarizing the accident and the contractual obligation of the parties were set
forth in the Court’s Order of September 28, 2004 and will not be repeated in this Opinion.
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“passive” control pertain to the duty of the landowner or the landowner’s general
contractor and Landmark did not play either of those roles with respect to the
propertyinquestion. Syvyassertsthat Landmark’ sliabilityispremised ontraditional
negligence principles embodied in the Restatement (Second) of Torts, § 324A.> As
such, the Plaintiffs argue Landmark is subject to liability for physical harm, resulting
fromitsfailureto exercisereasonable careto protect Syvy for thefollowing reasons:
(a) Landmark’sfailureto exerdsereasonable careincreased therisk of physical harm;
and (b) Landmark performed a duty owed by the State to Syvy; and (c) the harm
suffered by Syvy resulted because of the reliance by Syvy upon Landmark’s
performance.®

In Landmark’s Revised Motion for Summary Judgmert, it asserts that it is

entitled to immunity since it was simply fulfilling the State’s pre-determined

2 Section 324A provides,

[o]ne who undertakes, gratuitously or for consideration, to render
services to another which he should recognize as necessary for the
protection of athird-person or histhings, is subjectto liability to
the third person for physical harm resulting from hisfailure to
exercise reasonable care to protect this undertaking, if (a) his
failure to exercise reasonable care increasesthe risk of such ham,
or (b) he has undertaken to perform a duty owed by the other to the
third person, or (c) the harm is suffered because of reliance of the
other or the third person upon the undertaking.

RESTATEMENT(SECOND) OF TORTS, 8 324A (1965).

® See PIs.” Answering Br. In Opp’ n to Def. Landmark’s Motions for Summ. J. at 18.

3



specifications as set forth in the contract. In addition, since the State exercised an
extraordinary amount of oversight over Landmark’s work, Landmark claims that
within the context of this project, it can be classified as a State agent or employee
entitled to the protections afforded by the State Tort Claims Act.*

The Court first rgjects the premise that Landmark Engineering, by the role it
playedinthe design and overgght of thisproject, hasin essence become an employee
of the State of Delavare and isthus entitled to the protection found in the State Tort
Claims Act.® First, thestatuteis very specific and applies only to a*“ public officer or
employee.” There is no reference to immunity for individud entities performing

traditional governmental functionsthrough independent contractual rd ationshipsand

* See DEL. CODE ANN. tit. 10, § 4001 (2004). Section 4001 provides, in pertinent part,
no claim or causeof action shall arise, and no judgment, damages,
penalties, costs or other money entitlement shall be awarded or
assessed against the State of any public officer or employee. . .
where the following elements are present:

(1) The act or omission complained of arose out of and in
connection with the performance of an officia duty requiring a
determination of policy, the interpretation or enforcement of
statutes, rules or regulations, the granting or withholding of
publicly created or regulated entitlement or privilegeor any other
official duty involving the exercise of discretion on the part of the
public officer, employee or member, or anyone over whom the
public officer, employee or member shall have supervisory
authority;

(2) The act or omission complained of was done in good faith and
inthe bdief that the public interest would best be served thereby;
and

(3) The act or omission complained of was done without gross or
wanton negligence. . ..

>10 Del. C. § 4001.



there is absolutely nothing to suggest the Generd Assembly ever intended to extend
this immunity beyond the limited classification of state employeesor those serving
on government boards. This is not only logical but practical since to interpret
otherwisewould openthedoor toallow every independent enti ty, who performssome
work for agovernment agency, to claimthat it is somehow encompassed withinthis
statute and the immunitiesthat flow fromit. Not only would it be extremely difficult
to determine when thisimaginary line between independent contractor and employee
has been crossed but it would clearly act as a deterrent to the fair and just
compensation for individuals harmed by the negligent conduct of contractors whose
only governmental connection isacontractual one. The Court simply cannot believe
the General Assembly would ever have intended such a result and this is further
evidenced by the limitation on the definition of employeefoundin 10Del. C. § 4010
which, in pertinent part, states*“[t]heterm ‘ employee’ shall not mean aperson or other
legal entity actingin the capacity of an independent contractor under contract to the
governmental entity.” The Court finds that Landmark’s argument that it is entitled
to protection under the State Tort Claims Act to be without merit.

TheCourt alsorejectstheargumentthat DelDOT’scontrol over theactionsand
decisionsof Landmark providesabasisto find Landmark’ s conduct isimmunized by

the State Tort Claims Act. The interaction between DelDOT and Landmark is an



important factor that the jury will be required to consider in deciding whether
Landmark failed to meet the standard of care expected of engineering firms in the
particular areas in which it contracted to perform. To what extent Landmark’s
discretionwas limited by DelDOT; Landmark’ s advice wasignored by DelDOT;; or
DelDOT limited Landmark’ s responsibility only to particular aspects of the design
and construction project, will all be critical factors for the jury‘s consideration in
making its decision regarding Landmark’ s negligence. However, the Court cannot
allow a company that has been contracted to perform engineering duties by the
government to hide behind the alleged “approval” of government employees. Asa
professional organization, Landmark hasfull knowledge of the engineering and safety
standardsapplicabletoitsindugry and may not viol ate those standards without being
held accountable.

The Court isdoubtful, however, that the standards are asblack and white asthe
Plaintiffsallege. Therefore, reasonabl e professional discretion and choice of logical
practical alternativesare appropriate so long asthe general standard of care continues
to be met. In addition, the Court is confident that the unique factual interplay
between DelDOT and Landmark will be applicable to nearly every aspect of this
contract and disparitiesregarding responsibility, obligationsand decisionswill s mply

be issues that the jury will need to decide.



The Court further finds the Defendant’ s attempt to correlate the facts of this
case with the concepts found by thisjudgein Irish Hunt Farms, Inc. v. Safford® to
be the ultimate attempt to stretch the facts of one’s case. In Irish Hunt Farms there
truly was adisputeasto theinformal relationship between the plaintiff and the stable
hand who gave lessons, which mandated a thorough review of the employment
relationship. Here, there is no such dispute. Landmark has a formal contractual
relationship and would never, outside of this litigation, consider itself an employee
of the State.

Theother authorities dted by the Defendant in support of its positionsalso are
not applicable to the facts of this case. Those cases involve the immunization of
private firms that are simply carying out the orders and specifications of a
governmental agency. |If those were the fads here, it would make no sense for the
State of Delaware to have hired Landmark in the first place since the type of
consulting services provided would be irrelevant and of no value. If the facts
presented at trial support the Defendant’s theory that it provided no advice or
guidance on the engineering of this project, but was merely following the ill
conceived directions of a state agency, it is free to make a motion for a directed
verdict at the close of the Plantiff’s case. However, at the moment there is nothing

to suggest or support such a conclusion. Again, this appears to be a case of the

6 2000 WL 972656 (Dél. Super.).



Defendant trying to fit the round peg of his contract into a square hole of
governmental immunity and it does not fit.

The final argument for summary judgment advanced by the Defendant and
asserted in hisinitial motionfor summary judgment isthat the roadway, on which the
accident occurred isin the care, management and control of DelDOT,” and asaresult,
Landmark owes no duty to thePlaintiffs and thus cannot be held responsible for any
injuriesthat may have occurred. The Defendant’ s theory is based upon the concept
of landlord liability inwhich control of theproperty iscritical. Defendant arguesthat
becauseits engineering services have been performed and accepted by the State and
it hasretained no ownership interest in theroadway, Plaintiffs must |ook to the State
for compensation.

However, the Plaintiffs have responded that they are asserting liability not
under acontrol or ownership theory but based upon negligence principals embodied
in the Restatement of Torts § 324A. In other words, the negligence claim is based
upon and limited to thealleged failure of Landmark to provide engineering services
in violation of engineering industry standards. The Court finds thisremainsavalid
and independent theory of liability, irrespective of the ownership/control theory

advanced by the Defendant. Since there appear to be sgnificant factual disputes

717 Del. C. § 131(a)



whether the professional engineering standards have been violated, summary
judgment is inappropriate.

While the Court has found summary judgment is not warranted, it feelsit is
Important, in order to avoid other problems at trial, to emphasize that the Plaintiffs
will be required at trial to establish that recognized industry standards for this type
of engineering work have been violated. General opinions, by an expert that he
would haveoperatedinadifferent manner or propounding general violations, will not
be sufficient. Nor will the fact that alternatives were available but not considered be
sufficient, unless the failure to consider such alternatives also violates recognized
industry standards. In otherwords, the Plaintiffs must beprepared to establish to the
jury what the industry standards are and how they have been violated. The Court
recognizes this was atragic accident that caused harmto the Plaintiffsand it will be
easy for counsel to look beyond the establishment of the negligence claim and
concentratetheir energy ontheissue of damages. However, theissue of damageswill
never bereached unlessthejury determinesthat Landmark isresponsiblefor theharm

based on its liability in failing to meet the requisite professional standards.



For the foregoing reasons, Landmark’s Motions for Summary Judgment are
hereby DENIED. To move the litigation forward, the Court has also today issued a

scheduling order for trial beginning on November 28, 2005.

I'T 1S SO ORDERED.

Judge William C. Carpenter, Jr.
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